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ABSTRACT 

tn ^.h8 1978 ••FCC Pecifica Fouraation'* ruling, th^ 
Uni^^ed States SatDreme Court considered tha authoiltj of th^ Federal 
CQBinantoa tions Cominission (FCC) to r^gulat^ indficint radic 
programing^ finiJing that thi pablic has a ecnsti tutionall y prDt^cted 
int^r^at In being protectGd against ob jec ticDable ptograming* Th^ FCC 
suit, arising out of a broaJcagt of coiti'tdian G^orgf carlin's "Pilthy 
Words*^ satire, Cncusid on three aspcta cf radio which distinguish it- 
f rem Itss qbtrasiv^ modes of comttiin icationf justifying spicial 
treatment of offensive or ofc jectionabli btcadcastsi children, oft^n 
unfiupervis^fl , have accasa to radios; radios are in *he horai where th^ 
privacy intsr^st is tntitltd to extra cons idgratioiii and unconsenting 
adults may tune in a station without ar.y watning that offmsive 
language is b^ing broadcast* Confusion surrounds the type of balance 
sought by the Court in conflicts between intrusive expressions and 
privacy claiais* whil^ gov^rnratnt may propirly act iii many situations 
to prohibit intra^ion into the privacy cf the heme cf unwelconie views 
a nfl languagi which cannot be totally tartid froni putlic dialogue^ ,no 
substantial agreeinftnt existf regarding when intrijsion by ixpression 
constitutes an invasion of privacy, (D?) 
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INDECKNl' UHOAI.;J.kSra AND TIfR 
LISTliNEK'S KIGHT OF PRIVACY 

It la a fundanitintal truism — albeit a tonuoua one that of 
all forma of rublJu communication broadcasting rucelvoa tho least 
f lrBt Amendinent protaction. Quito unlika tholr print counterpart, 
broadcast n,odia qualify as a quasi-public utility, an agency o£ 
communication over which the federal government amsums jurisdiction. 
Accordingly, broadcasters mush settle for the role of fiduciary, 
a kind of guardian of the airwaves whose limited discretionary 
powers circuir.vent the laissez-faire premise of the First Amendment. 

In a dramatic departure from our libertarian heritage, Congress 
and the courts have como to regard the social value of broadcasting 
as far more important than any individual broadcaster ' i First Ainend- 
ment guarantees. To be sure, in an effort to promote programming 
in the "public interest, convenience and necessity," the broad- 
caster's freedom of expression emerges as more conditional than 
absolute. As the Supreme Court found in 1943, the "avowad aim" of 
Congress when it wrote the Communications Act of 1934 was to secure 
the maximum benefits of broadcasting for all the people,- and to 
this end Congress endowed the Federal Communications Commission with 
the "comprehensive powers to promote and realize the vast 
potentialities" of broadcasting.^ Or as the court of Appeals acknow- 
ledged in 1966, broadcasters are necessarily burdened by "enforce- 
able public obligations",- whereas print media can be operated at 
the whim of their owners, broadcast media cannot.^ Thue, insofar 
as broadcasting is concerned. Justice White reasoned In Red Lion, 
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viwwofH and liMt«niu-fj liavo tha riyht to uuiknblc.. accooLi to a 
baiancud and uquitablo "marka tpUicc* of iUoasj"; it Ah, in shoift, 
th« donsjutner'n righfi to hear, not l\m producer 'u right to bo hoard, 
which ifl p.ir;imourit . 

But (iH ot thu summer of 1978 it is not only the; public's riaht 
to hear with which taeoadcnabers muHt concern thQnisc.1 vua . i'or in 
its rocent ruling on iho authority of the FCC to regulato indecent 
progranuning, the Supeenio Court introduced a new and novel dilenuna 
lot broadcastero: the Ustaner's right not to hear. Given the 
"uniquely porvasive presence" of broadcast media, the Court found 

g'CC V. Pacifica Founda<-ion, the public's need to be untranmeled 
by objaetionable programniing also warrants Constitutional protection. 
More succinctly, certain kinds of broadcast expressions may con- 
stitute a form of intrusion and thus violate the Ustener's right 
of privacy. 

yinhl and the "Filthy Words" 

On December 3, 1973 the Federal Communications Commission re- 
ceived a complaint froni a man who. while driving in his car with hie 
young son in the early afternoon, had tuned to a recording of 
humorist George Carlin's "Filthy WordA " monologue.^ Broadcast by 
WBAI-FM, Pacifica Foundation's non-coinmercial station in New York 
City, Carlin's 12 minute satire was part of a regularly scheduled 
live program on society's attitudes toward language. "Whereas 1 
can pemaps understand an ■x-rated' phonograph record's being sold 
for private use." the eomplaintant wrote the FCC, "I certainly can- 
not understand the broadcast of same over the air. . . . Any child 
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in ronpon.o to th„ rcC. l,Kj„i,y, p,,,.,,,, 
.cncio,.. ^^^^ ^^^^^^^ ^^^^^^ 



■ ■ • Carlin, Uke Twain and Sahl before him, exartines 
the language of ordinary people. In the seleotion broad- 
est fron, hl= album, ho shows us that words which mo.t 
people use at one ti.e or another oannot be threatening 
or Obscene, carlin is not southing obsoenitle., he is 

merely using words to satiT-i^.o =^ v, 

qs to satirize as harmaess and essentially 

silly our attitudes toward these words. ^ 

Realizing the monologue miaht Hp nf^a« • 

tfue might be offensive to some, however, WBAI 

advised listeners about the sensitive language .nd suggested that 
those Who .ight be offenaed should change the station and return 
in 15 minutes . 

Channeling Indecent Expressions 

Without denying the need to maintain the broadcaster. s broad 
discretion in the area of progranunlng, and without violating its 
own prohibition against censoring or interfering with a broadcaster's 
rrght of free speeoh, tbe Co^ission sought to enforce th. 
statutory prohibition against "obscene, indecent, or profane" broad- 
""3. xn a Declaratory Ord.r adopted and released in February 
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197S, tho FCC grantod t;.l.« complainh but decliiiud to Inipoao any 
sonctiona on WBAl. Inotuad, tha Coimnission uaod its Ordair aa a 
"fi^xiblG procedural dovico" to "clarity the atandard^i which the 
Cominlsuioji utillzGs to judge ' tnddcunt language 

Beyond the aoarcity of spectrum space, the FCC citad throe 
utniquu qualitien of? radio which dis tlnguiBhod it from other, less 
intrusivtj modes of conimunication and which, thereforo, justiflad 
special treatment of offensivo or objectionable broadcasts: 
"(1) children havo acceso to radio receivers and in many cases are 
unsupervised by parents; (2) radio receivers are In the home, a 
place where people's privacy interest is entitled to extra 
daference; (3) unconsenting adults may tune in a station without 
any warning that offensive language is being or will be broadcast . "^^ 
Unable to justify an outright ban of such programming, however, the 
Commission rested its case on "principles which are analogous to 
those found in cases relating to public nuisance."^" Thus, while 
it could not prohibit offensive language, it could, the Coinmission 
reasoned, ohannel it to a more appropriate time. "Nuisance la;^ 
generally speaks to channeling behavior more than actually prohibit- 
ing it," the commission explained. "The law of nuisance does not 
say, for example, that no one shall maintain a pigsty; it simply 
says that no one shall maintain a pigsty in an inappropriate place, 
such as a residential neighborhood."^^ 

In contrast to obscene language, which could be banned under 

the guidelines established by the Supreme Court in Miller v. 

.15 ~~ 
Cal3,fornia, indecent language, in the Commission's view, both 

lacks the element of appeal to prurient interest and cannot be 
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rodecmucl au havlny liUraJ^y, ..Ul.L .c, politMcnl or oclontific 
vnluo w^H!n_£!u^ Accordingly, tha concopt 

of indoctjnu, ciH tlu; l-'CC dtifinod it, i.s 

. . . intim^jtoiy comwattid with tho oxpoHurw of chlldrun 
to Unyuigcj Uuit duaeribds, in torma pntontly pfUcnsilv,. 
ciB imuuuirod by contQmpoMry commuiuty fjt^indarda for tlm 
bro.idaaat m^^dium, aoKual or oxuratory activitios and 
organs, at times of tho day whon there ia a roasonable 
risk tl.,t children may bo in thu audiance. ObnoKlous gutter 
language describing thas« niattors has the effect of debasing 
and brutalizing human beings by reducing them to their mere 
bodily functions, and We believe such words are indecent 
within the meaning of tho statute and have no place on 
radio when children are in the audience. 

Thus Constitutionally protected, yet objectionable, words may 
b« broadcast during the late e^^ening hours "provided the programs 
in which they are used_ have serious literary, artistic, political, 
or scientific value. "^^ or as Commissioner Robinson hypothesized 
in his concurring statement, "if i were called on to do so, I 
would find that Carlln's monologue, if it were broadcnst at an 
appropriate hour and accompanied by suitable warning, was distin- 
guished by sufficient literary value to avoid being 'indecent' 
within the meaning of the statute. "^^ 

Channeling as Censorship 

In its appeal to the District of Columbia Court of Appeals, 
Pacifica argued that the prohibition against "obscene, indecent and 
profane" broadcasts is unconstitutionally vague unless "indecent" 
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la MUbaumed undar "ob.scone . " And :, tnc« Carli.n'H mc.muUnju« noithoi- 
appoald to prurient J.nteir«yt nor lackEa Utornry and political 
value, Knciflca rimujht protection tor iu. brondcuit undor the 
standards eatabliahod by t\m Supr^im Court in MillHr. m uHHence 
the Court of /.pponlii ayr««cl and oubaoquan tly ruvorued tluj Com- 
nij.;.;r.ion ' y Ord« f ; 

DciHpito fcho Comniiyuion'y praCoHiiud intentions, thts 
direct Qifoct oC ito order is ho inhibit thu free and 
robuat uxchanye of iduns oi. a wide rangu of issuos and 
subjGcta by meano of radio and tolovision communiaafcions . 
In proinulgating the Or^ the Coimnission has ignored 
both the statutQ which forbids it to censor radio coni- 
munications and its own previous decisions and orders 
which leave the question of progranming content to the 
discretion of the licensee. 

Ui.^missing the Commission's distinction between prohibiting a 
broadcast and channeling a broadcast, the Court saw the Order as 
"censorship regardless of what the Cominisaion chooses to aall it." 
That is, since the effect of the Order is that of censorship, in the 
Court's view the FCC had gone beyond its mandate. 

The Court left unresolved the distinction between indecency 
and obscenity and instead focused its attention on the Commission's 
failure to accommodate the First Amendment rights of the broad- 
caster. While acknowledging the authority of the FCC to promulgate 
rules in the area of programming, "any such actions . . . must be 
carefully tailored to meet the requir^.ments of the First Amendment, 
as Congress has explicitly mandated in secticu 326 of the 
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ConvmunlcatiionH Act.** In partiuUiuL, thu FCC ' u ovdct to rogulatn 

22 

non-ohficMno fipt?ochi tihci Court f'uuna, in ovorbroad and vflyuG and 

thuM fdiifri to mdot tho Stiprartto Court 4uquirt?mun t that, whon 

Conatitutionai guarnntaoH aru at Htakt^, "pi;c!d i n ion of draftinc| 

2 3 

and clarity oi: purpose" aru OBiuMitial* Au Judge? Un^tjlan wryly 
CQimnontudr linc^or tlio CommlnHlnn^i duftnitlan of indadoncjy, x.t^^ 
own 0 rdo r could not be raad ovur thu air. 

in sum, tha Court of Appuals found tho FCC's Orde r in 
violation of its duty to avoid ccnuorship. And avon if thoro was, 
as the CoimniBaion arguod, a oatagoty of unprotoctod speGch othor 
than obscenity, the ConnnisHion ' s Ordor , the Court Suid, would 
atill be Unconstitutional by virtue of its broadth and lack of 
clarity. 

The Meaning of Indecent 

In reversing the Court of Appeals # the Supreme Court reasoned 

that while Carlin's monologue deserved Constitutional protection, 

the FCC actod within its jurisdiction when it sought to channel 

the program to a later time period. Specif ically, in response to 

the Comniseion's petition for certiorari, the Court (i) found 

Carlin's satire indecent as broadcast , (ii) ruled that the FCC's 

order was not in violation of Section 326 of the Cominunications Act, 

and (iii) concluded that the Commission's authority to impose 

sanctions on licensees who engage in indecent broadcasting does not 

conflict with the First Amendment. In short, the Court for the 

first time established the Constitutionality of the FCC's power to 

25 

regulate^^^though not ban^-^indecent prograiraning , 
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Hoing thu fifut yupromo Cnuvt fc'Viow oil hhti uhatulory pro- 
hibition ayainst "obacono, xtulucont, and proCnno" broadcafitM, 

KCC V. pjdifiaa Founaafaicm offora an important tomndy for what 

had bucoma a "hazy but pariloiiw" dlHtindtlon bubwoun obscfinu and 

mdactint. In duJmisjainc} Pacifica's contantion fchnt Carlin'tj 

inonoloyuo wan loh IttduOTnt badaUiju it did not appeal to pruriunt 

intaresty, thn Court arguad that "ubauam*, indticcnt, and profane" 

aro UBod in the? diajunctivaj nach woi-d, Justico StcvGns explained, 

hay a auparati; meaning. Unlikki obscGnitiGs, the Couift said, 

LndocGncioH havu no pruriont appGal. Drawing on Webstor's 

Dictionary, the Court dofincd indocant as unseGmly, inappropriate; 

indecent ianguagc can bo identified simply by its "noneonformance 

27 

with aecoptod standards of morality." 

In its attempt to distinguish between obscenity and 

indocency, the Court portrayed the latter as to use Comrnissioner 

2 8 

Robinson's phrase more atmospheric than substantive. m the 

case of obscenity the content of the broadcast must appeal to 

prurient interests; for a broadcast to be indecent, however, its 

form must defy contemporary standards of morality. From the 

court's perspective, it follows, words and ideas i.e., form and 

content — rank differently in the hierarchy of rirst Amendment 

values; "A requirement that indecent language be avoided will have 

its primary effect on the form, rathar than .the content, of serious 

communication. There are few, if any, thoughts that cannot be 

2 9 

expressed by the use of lass offensiv^e language." 

Emphasizing the narrowness of its holding, the Court expressly 
assumedi arguendo ^ that Carlin's monologue would be protected 



EKLC 



ERIC 



9 

in other conUaxtaj "... lIuj aonu ti tutioncil protochion accorded 
to a communication containing such patontiy offenaiva auxual and 
Gxcrotory language naod not bo the snine a.n uvory contojct."^^ 
Cloarly, tho Court made no □ffort to cither curtail tho distribution 
of redordings or inhibit any live parf oririancG of Cariin's routine; 
preaumabiy, tho Court's ruling would not pifQcludQ Pirst Amendment 
protection for the monologue had it been broadcast at a later time. 
"Words that are commonplacG in one setting," Justice Stevens 
explained, "are ahocking in anuther. "^^ Simply put, the Court found 
Carlin's performance indecent only as broadcast. 

While the sense and substance of a program may warrant Con- 
stitutional protection, then, the context in which it is presented 
— or the circumstances under which It is aired lies at the 

periphery of First Amendment conoerii. " To identify an indecent 
program, therefore, the FCC must assess a host of variables bearing 
on context and circumstance; or to use the Court's metaphor, the 
Commission must decide for itself whether a "pig ha«9 entered the 
parlor. " 

The "Pig in the Parlor" Test 

Significantly, Carlin's monologue ger se, the Court found, was 

neither indecent nor obscene. Moreover, proof that WBAI's broadcast 

was indecent did not depend on finding the monologue itself obscene. 

"We simply hold," the Court concluded, "that when the Commission 

finds that a pig has entered the parlor, the exercise of its regula- 

33 

tory power does not depend on proof that the pig is obscene." 

It is uncertain, however, exactly how const.raining the Court's 
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toab will prove to bo. in WUIIY, bondaflinci as woll as r>aclflca» 

the FCC relied heavily on the Supreme! Court's definition of 

36 37 

obscenity as put forth in Roth , Mamoiiy. and ro fined in Miliar. 

But of the six requiiiito eloments of obscenity astablishcd by 
38 

the Court, it is unclaar which onus apply to broadcnflt indecency. 
In its moat nn'rrow roading, for examplG , thu Court's decision in 
Paclfica implies that the obscenity testa "are altered only to the 
extent that, when children are likely to be in the audience, 
there is no requirenient that the broadcast materials appeal to the 
prurient interest"; the remaining five tests "remain intact and 
must be met before the FCC may censure a broadcaster for its pre- 
sentation of morally objectionable material. "^^ But in Wing's 
broader interpretation, the Court's decision suggests that only the 

requirement that a work be patently offensive applies to indecent 
40 

broadcasts. Which interpretation comas closer to being correct 
is itself subject to considerable conjecture, since the FCC and 
the Court declined to specify standards for defining indecent 



Although the Court does establish a distinction between obscene 
and indecent, the "Pig in the Parlor" test allows the FCC virtually 
unlimited discretion when it comes to deciding questions of in- 
decency. Indeed, the moat important variable of all — the composi- 
tion of the audience remains an unresolved issues "whether 
broadcast audiences in the late evening contain so few children 
that playing this monologue would be permissible is an issue neither 
the Comnission nor this Court has decided."*"'' And since the Com- 
mission itself expects to resolve indecency controversies on an 



12 



ad hoc basis rather than decidlny a grioJl which words, in. whtc^h 
context, are -proscribed as Indecsnt, what emiges as the test for 
indecency roughly correspaiids to Justice Stevart's, "But^ I 3c3iOw 
it when I see it" test for obscanity.*^ 



Indecent Piograjnming as Xntrusi 



on 



More iniportant than the Count's distinction betwaen cbscena 
and indecent, however, is its endorsement of the FCC'i "nuiisarace" 
rationale for ehanneling oh jictionable langiiaye. For the Paci-fica 
Court not only sanctions channeling as an appropriate rimedy eor 
intrusive progranuning hut doem so becauie of vhat it views as the 
"pervasive presence" of broadcast media, espeQially thtir uniqnie 
accessibility to children. What the Court offers, th<n, an 
important, though brief, explication of how and wrhy iiidecajit pro- 
gramming constitutes a form of intrusion, a tort ooJMcnly associate-d 
with an individual's right of privaoy. 

Broadcasting and Its Ca ptiv^e A udience 

The reasons for distinguishirig between print and broaacast 
media for purposes of resolT/ing First Anenditieiit cohtrovirsies mm 
many and complex, but two are particularly relevant to> the Coiirt's 
finding in Pacifica. The first has to do with the lin^ear raatur-s off 
broadcasting, which effecti-vely mdermines any effort m tl»e pajt 
of the broadcaster to protect the listener or viewer frorn tajiexpectee 
and potentially offensive pEOgranutiing. The seeond reason aenteai on 
the lack of control over where and by whom a broadcast can le 
received, a problem coitipounaed by the Court's dtssiie to shield 
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childraii from what Justice Po^elJ, aescribes as the kind of "verbal 

shook treatment administeared by WBAI i^hen it aired Carliri's 
43 

Lis-teriinig ±o radio ^ the FCC obsir\fed in its Order s is less of 

44 

a delil)i:Cftte act than reading a faoote or attending a motion picture, 
in this Sirii© iisteners are^ J^n the Court's viev^^ captives in their 
Qvm homes; tlxay a« peculiarly^ su^sceptible to "intrusiv^e program-* 
mng*" CorxSfe quently/ broadcasters h av^e a special obligation to 
grotect the sanotity of thm h^m ly ^v-oiding "offensive" language 

"inapprppriate" times, That listisnerB themselves can evade 
objictionab it material by t^irning q££ the radio or by changing 
stationi in no way establishes inmunity for the intruder; for unlike 
prl.nt mi(a.ia # matei^ial broadcast o^ar the airwaves arrives with little 
or no fforawarnin g, ^ccordingi^; Justice Stevens liXens WBhl-s broad^ 
cast to mJi indecent phone call^ 

BacausQ thi fcrcadcast audieriQe is constantly tuning in 
and DUtr pricir v^arniangs cannot completely protect the 
listeiitff or 'Vi^^er fxom \mm%pmot&& program content. To 
say tjiat one may avoid further offense by turning off the 
radio wtaert he tiears dndecenit Language is like saying that 
the remedir for an assauLt Lb to r^unt away from the first 
blo^. On^ mmy hang up on an Indecent phone call^ but 
that opti^Ji does not giv^s the caller a constitutional 
inutiianity' or avoid a harm th.at las already taken place. 
Moreover^ a measage broadcast via radio or telavlsion is 
decidedly mx^ fottuitous i.^., less "directed" than the same 
ni^ssage publisliia in, say^ a ns'^spape^. or mRgazine. Not only is it 
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difficalt to regulate the composition of a broadcast audience — 
as the Court has done for print media — but it is virtually 
impossible to segregate the audience in an attempt to selectively 
restrict access to a given program. Additionally, sampling 
broadcast fare is, in terms of the consumer's time and money, far 
mora efficient than sainpling print media; in fact many listeners, 
the FCC believes, regard radio as a kind of "electronic smorgas- 
bora. For these reasons it becomes very difficult to know, 

with any degree of certainty, Wuo is in the audience at any given 
time* Specifically, it is difficult to know whether the audience 
has been "contaminated'* by children, a class of citizen without 

the "full capacity for individual choice which is the presupposition 

^ , 46 
or First Sanendment guarantees," 

To resolve the problem of audience composition without actually 
prohibiting morally objectionable language, the Court prefers the 
FCC's solution to have offensivs prograimning channeled to a time when 
fewer children are likely to be in the audience. 

Channeling Protected Speech 

In Qvarturning the Court of Appeals and affirming the FCC's 
handling of Paciflca , the Supreme Court endorsed enforced channeling 
as an appropriate remedy for Indecent broadcasting. Noting that the 
PCC's authority to regulate Indecent broadcasting was legitimate and 
firmly in the 1927 Radio Act, and further reasoning that "subsequent 
review of program content is not the sort of censorship at which the 
[anticensorship] statute was directed," the Court approved channeling 
as appropriate and refused to equate it with censorship. 
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By endorsing a policy of channeling objectionable broadcast 

language mwsLy from children, the Supreine Court was alsd^ in effect^ 

endorsirig a policy of channeling such programming away from adulfci 

48 

"with normal ileeping habits,-' The Court of Appeals found that 

the CortmiBiion 's attempt "to shield children from language which 

is not too rugged for many adulti" would reduce "the adult 

population to hearing or viewing only that which is fit for children, 

ThB Commission's Order is a classic case of burning the house to 
49 

roast the pig." Whether calleu censorship or not^ channeling 
restricts %^hat may be broadcast during the majority of the broad» 
cast day. But by its decision not to equate channeling \^ith 
censcrsliip, the Supreme Court was not compelled to deal seriously 
with the issue of prior restraint or the possible "chilling affect" 
its rialing might have* 

The Listener's Right of Privacy 

In its attempt to strike a balance between the First ^endinent 

rights of the broadcaster and the need to protect the rights of the 

broadeaster ' s "captive audience," the Supreme Court in Pacifica 

alludes to what Emerson calls "invasion by eKpression'* and introduces 

50 

what it describes as a listener's right of privacy. Not entirely 
without precedent^ the Court's application of privacy rights to an 
audienca for a public medium is sufficiently novel in that it views 
privacy as more of a social concarn than an individual interest* 

traditionally^ privacy law deals with '-interests that are more 
IndiviauaL and private than social or public"; typically, when a 
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person's privacy is violated the "injury is peculiar to the 

individual, rather than shared with others."" in Pacifica, 

howaver the Court presupposes a shared privacy right, presumably 

a concern common among listeners and viewers of broadcast media. 

From the Court's perspective, broadcasting in general radio in 

particular is a unique blend of private and public coirounication, 

a peculiarity the FCC eKplains in terms of radio receivers being 

in the home, "a place where people's privacy interest is entitled 

to extra deference."" Objectionable programming, therefore, may 

well intrude on the listener's solitude and thus violate the 

listener's right to be left alone. "Patently offensive, indecent 

material presented over the airwaves," the Court concludes, 

"confronts the citizen, not only in public, but also in the privacy 

of the home, where the Individual's right to be let alone plainly 

outweighs the Flrat Amendment rights of an intruder, "^^ 

Significantly, of the several cases cited by the Court in 

support of its construction of a listener's right of privacy, none 

involves the private or secluded reception of broadcast programming. 

in Rowan v. Post Office, ^^for example, the Court upheld the 

constitutionality of the Postal Revenue and Federal Salary Act of 

1967, which gave recipients of unwanted mail the right to have their 

names removed from mailing lists i "The ancient concept that 

'a man's home is his castle' in which 'not even the king may enter' 

has lost none of Its vitality, and none of the recogniged 

exceptions includes any right to communicate offensivelv with 
55 

another. " 

While the Rowan Court found that an individual has the right 
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not to receive unwanted communications, that right does not 

necessarily extend outside the home . Thus in Cohen v. California ' 

. the Court ruled that the First Amendment protected the right of 

an inaividual to wear in public a jacket emblazoned with the 

5 6 

measage "fuck the draft," "The mere presumed presence of 

unwitting listeners and viewers," the Court said, "does not serve 

automatically to justify curtailing all speech capable of giving 
57 ^ s 

Offense." Similarly, in Public Utilities v. Pollak the Court 

found that broadcasting music and commercials in streetcars and 
buses over the objections of passengers did not justify a claim 
o£ invasion of privacy. 

Still, there are times when essentially public communication 
can intrude on the listener in the privacy of the home, in 
Kovacs V. Cooper the Court justified restrictions on amplified 
speech, ruling that ordinances limiting the time, place, and volume 
of outdoor sound were not in conflict with the First limendment. 
But as Judge Bazelon reminds us, radio waves are not intrusive in 
the same sense as emissions from a sound truck: "Unlike the sound 
truck whose noise cannot be eliminated from the home even i£ desired, 
radio makes no sound unless a person voluntarily purchases it, 
brings it hoaia and then switches it 'on'."^^ 

A State of Confusion 

There is, Emerson finds, general confusion surrounding the 
type of balance sought by the Court in cases involving conflicts 
between intrusive expressions and privacy claims . miile "govern- 
ment may properly act in many situations to prohibit intrusion into 
the privacy of the home of imwelcome views and ideas which cannot 
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totally he barred from the public aialogue," as Justice Harlan 
proposed in Cohen, there is no substantial agreament on when 
intrusion by expression constitutes an iiwasion of privacy. 

Whether in principle radio broadcasts qualifyi as private 
communication or puBlic dialogue is an issue to which the Court 
xn Pacifiqa devotes little attention. Beyond its narrow ruling 
on the authority of the FCC to channel indecent language, the 
Court makes no attempt to confront the larger First Araendinent 
concern I can broadcast programn;ing that is not indecent be deeined 
intrusive and thus subject to the listener's right of privacy? 



19 



Na-tional Broadcasting Co. v. United States, 319 U.S. 1 

(19^3). 

2 Office of Coinmunication of Uni*=d Church of Christ 
V. FCC, 359 F.2d 994 at IOO3 (D.C. Clr. 19 66) , 

Red Lion Broadcasting Co, v. FCC, 395 U.S. 36? <1969) . 

4- 

PCC V. Pacifica Foundation, 3 Med. L. Rptr. 2553 

(s. ct. 1978). 

^ The monologue (see Appendix) was aired at 2iO0 p.m. 
on Octo'ber 30, 1973. 

^ Letter from John H. Duaglas to Federal Communications 
Commission (Noveinber 23, I973) Cavailable from the authors3. 

7 

Pacifica Foundation, 56 F.C.C. 2d 9k, at 9^ (1973) 
Chereinafter cited as Pacifica], 

Id. , at 96. t 

9 I 326 Communications Act of I934 (Puhlio Law 416, 
73d Congress) prohibits the Commission from censoring or 
otherwise interfering with a "broadcaster's right of free 
speech. 

18 U.S.C. i li4.64 (1970) provldess "Whoever utters 
any otsscene, Indecent, or profane language by means of radio 
communication shall be fined not more than $10,000 or in- 
prisoned not wore than two years, or both." 

■'■"^Pacifica, supra note 7, at 99. 

Id. , at 97. 

^5 Id. , at 98. 

" li. 

■^^ Miller V. California, 413 U.S. 13 (1973) 

Pacifica, supra note 7, at 98. 
■'•^ Id. , at 100. 

Id., at 108. 
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■"•9 Pacifica Foundation v. fCG , 2 Med. L. Rptr. 1^+65 
(D.C. Cir. 1977) at 1467. 

^° Id. , at 

^- Id. , at 1469. 
22 

The CoTnmission' s Orde£ is especially vague in that 
it falls to define children. "Need a nineteen year old and a 
seven year old be protected from the saine offensive 
language?" Id., at 1470, 

23 Id. 

Concurring opinion of Judge Bazelon, Id., at 1476, 

2^ 

FCC Hearing Examiner Thoinas Donahue (In re. PalTnetto 
Broadcasting Co, ,33 r,C.C, 265, I96I) denied renewal of 
radio ^ station WDKD» s liceneei The major focus of Donahue's 
decision was the alleged vulgar jrograniing of air-personality 
Charlie Walker* Donahue called Walker's program "vulgar" and 
said that "Coarse,'- "vulgar," sugges uive "ohscenei" andv 
"indecent" were essentially synorioiwous. The Court of Appeals 
upheld the PCC's action but relied on licensee misrepresentation 
to the FCC, not the programming content, to support its 
decision* Thus Donahue's Indecei^t/Qbscene synonyrns did 
not receive judicial review or approval [334 2d 534 (D.C, Cir. 
1964)].; 

In a 1964 case involving Pacifica, the FCC faced the 
problein of dealing with a coinplairit from a listener who 
objected to the airing of some allegedly filthy" programs 
(Edward Albee's "Zoo Story," poems by Lawrence Perllnghetti , 
a discussion program of and abo\it homosescuals , a reading by 
author Edward Pomorantz of his unfinished novel entitled "The 
Kid," and a reading of the poem J* Ballad of the Despairing 
Husband" by its author, Robert Creely) . All of these 
programs (except the Creely reading) were broadcast after 
lOiOO p^m. Some of these programs used "swear" words. The 
Commission did not examine the inddvidual programs to determine 
whether^ Pacifica had violated obscenity/indecency laws or 
reflations. Instead these progranis were viewed as a 
component of Pacifica' s overall programming. "Our function," 
wrote the Coronlssion, ' 

is the very limited one of assaying, at the tiine of 
renewal, whether the llcenBee's programnlng , . on an 
overall basis, has been in the public interest and, 
in the context of this issue, v/hether he has made 
programming jud^ents reasonably related to the public 
interest. This does not pose a close question in this 
case I Pacifica' s judgments 1 * , clearly fall within 
the very great discretion vhlch the [Communications] act 
wisely vests in the licensee. In this connectioTi, we also 
note that Pacifica took into account the nature of 

21 . 
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?£r.*Jt medium when it scheduled such programming 

for the late evening hours (after 10 p.m., when the ® 

"^^ f F^^nf^ listening audience is at a 

minimum). [Pacifica 36 F-CC. 1^7, at 149 il96k)2 

^ Pacifica asserted that its normal poliov was to taVf* 
if ?h!°f,°H"* *i"f ^ °^ day When Ihiilren might §e 
inil Ih *° troadcaat material that might not 

h^ll audience at another time. It also clailed to 

^J'^^,^Pro9l^^^ °^ screening questionable material 
tefore ai™g it, a procedure which Pacifica said 

1^^/®'^^^'^®^ Perlinghettl and Creely programs 
to be hroadcast as and when they were. The Commlisifn 
found that here where there werS isolated |ro|m^Srerrors, 

£^^^n 1*5"^?''! interest is not so rigid that 

an honest mistake or error on the part of a licensee 

^ TrT"" ^""J^^i^ ^eainst him where hifoverall 

nelds and"T^^^^ -I" ^J-ff^^^^^ effort to serve the 
needs and interests of his sommunity. . . . 

,H+K 1 1 • "that the programmin matters raised 

with respect to the Pacifica renewals pose no bar to 
a grant of renewal. Cid., at 15o3 

Other objections to Pacifica' s license renewals were also 

found to be insufficient cause for action 

Two major FCC decisions in the 1970' s preceded the 

Carlm case and dealt with the issue of broldcastobs^lnitv/ 
4of fiol^il ^" -™ CEastern Iducatlonaf 1111^. Ilifc??^ 2d 
^OB U970 J, the Cornmission found that WUHY-FM vioTated 
Section 1^64 of Title 18 of the U.S. Code because it had 

gar^f«^r'f^'"-°i^"^ ^ taped interview of Je?ry 

Garcia (of musical group The Greatful Dead) in which 

ihrF§c"^^tef '^""^ IniisoriSiStely. 
we have a duty to act to prevent the widespread use 
on broadcast outlets of such expressions ... Por 
the speech involved has no redeeming social value, 
and IS patently offensive by contemporary communitv 

^r^f^^^'J^-'^Jf^'y ^^^"^s conseqSencis to the ^ 
public interest m the larger and more effective 

nftSLJhf?" iSection 303 fg) ) . . . . Cl]l conveys 
no thought to begin some speech with "Shit, man 
2^J°h''^®w"^"°^^"S': as an adjective throughout the " 
speech. We recognize that such speech is frequently 
used m some settings, but it is not employed in ^ 
public ones. ^ 

diff*™.f°"^^r^°" S^"*®^ °^l^ed the "crucial" 

differences between broadcasting and other mediae the 
intrusive nature of broadcasting and the fact that it 
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easily reaches large numbers of children. While the FCC 
agreed with the licensee that the broadcast was not 
obscene , it called it indecent. An ii iecent proeran, 
according to the FCC, would be 

(a) patently offensive by contemporary community- 
standards i and (b) . . . utterly without redeeiring 
social value. 

The Comniission noted the absence of judicial directives 
in the area of indecency in broadcasting and said that its 
findings in this case were intended to curb any potential 
trend toward indecent-type broadcasting. It also realized 
that "tne matter is one of first impression, and can only 
be definitevely settled by the courts." WUHY was fined 
"only $100.00" and encouraged to appeal the FCC's decision 
so that the Cominlssion could get a clearer idea of what 
Its responsibilities and authority ware in the area of indecency 

In the case of Sonderling Broadcasting Corp, (WGLD-FM) 
Er?n^?M- ^?P; (P&F) 285 (1973?], the FCC flund radio station 
WGLD-FM guilty Of obscenity and indecency as a result of its 
carriage of a talk show shich focused largely on sex. The 
problem was not the use of cour-letter words, rather the 
Conunission objected to the explicit discussions of such 
things as oral sex in a manner it deemed to be titilating. 
If discussions in this titilating and pandering ' 
fashionof coating the penis to facilitate oral- sex, 
swallowing the semen at climax, overcoming fears of 
the penis being bitten off, etc., do not constitute 
broadcast obscenity within the meaning of 18 U.S.C. IkSU , 
we do not perceive what does or could. ... 

Our conclusions here are based on the pervasive 
and intrusive nature of broadcast radio, even if 
children were left completely out of the audience. 
However, the presence of children in the broadcast 
audience makes this an a fortiori matter. 

The Commission added that if these broadcasts were not 
obscene, certainly they were indecent, and fined the 
licensee $2,000, again ugring an appeal for judicial 
clarification. 

_ These FCC decisions never had judicial review because 
neither WUHY not WGLD appealed them to the courts. 

For a review of the FCC's regulation of indecent 
programming, see John C. Carlin, "The Rise and Fall of 
Topless Radio," Journal of. Communication 26131-37 
(Winter 1976) ■ See also James W. Wasolowski, "Obscene, 
Indecent, or Profane Broadcast Language as Construed by 
the Federal Courts," Journal of Broadcasting lli 203-219 
(Spring 1969). ^ ^ 
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See Charles reldman and Stanley Tickton, "Obscene/ 
Indecent Programinings Reffulation of Arntilguity Journal of 
Broadcastini 20i 273-282 (Spring I976) . 
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FCC V. Pacifica, supra note 4, at 25J8. 
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Pacifica, supra note 7, at 108. Or ad the Court 
put it, "indecency is largely a function of context - it 
cannot be adequately judged in the abstract." FCC v. Pacifica, 
supra note 4, at 2339. 

29 

PCC V. Pacifica, supra note 4, at 2559, n. 18. 
Id. , at 2561, 
Id. 

Id. , at 2559. 
Id. , at 2562. 

WUHY-FM, 2^ F.C.C. 2d iJ-OB (I970) . 
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32 
33 
34 
35 

Sonderling Broadcasting Corp. , 27 Had. Reg. 2d 
285, on reconsideration, 41 F.C.C. 2d 777 (I973) . 

3^Roth V, U.S., 35^ U.S. 476 (1937) . 
37 

A Book Named "John Cleland's Memoirs of a Woman of 
Pleasure" v. Attorney General of ComTnonwealth of Massachusetts. 
383 U.S. 413 (1966) . 

Under Miller, "morally objectionable material was 
protected unless it met six specific requlrementsi (1) the 
work appealed to the prurient interest of the average person i 
(2) the judgement of prurience was based on the work as a 
whole I (3) the work was judged by conteniporary state or 
local standards? (4) the work affronted those community 
standards in a patently offensive wayr (5) the sexual 
conduct Involved was specifically described either by the 
statute or by later judicial construction^ (6) the material 
as a whole lacked serious literary, artistic, political or 
scientific calue." Susan Wing, "Morality and Broadaastlngs 
FCC Control of Indecent' Material Following Pacifica." 
Federal Communications law Journal 31fl56 (mmber 1) . 

Id. , at' 162. 
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FCC V. Pacifica, supra note at 2562, n. 28. 

if? 

Jacobellis v. Ohio, 378 U.S. 184 (1964) (Stewart, J., 
concurring) . 

^3 

- FCC V. Pacifica, supra note at 2567 (Powell, J.,' 
concurring) . 

Pacifica, supra note ?, at 97, citing Sonderlinff 
Broadcasting, 2? Rad. Reg. 2d (P&F) 288, 

- 

FCC V. Pacifica, supra note k- , at 2562. 

4,5 _ 

. Pacifica, supra note y, at 97, citing Sonderling 
Broadcasting, 27 Had. Reg. 2d (p&P) 288. ^ 

46 

FCC V. Pacifica, supra note 4, at 256S (Powell, J., 
concurring) , 

47 - 

^ Id. , at 2557. 
48 

Pacifica Foundation, supra note 19, at 1479. 

^ Id. , at 1471. 
60 

^ Thomas I. Emerson, The System of Freedom of Expression 
(New Yorki Vintage Books, I979) at 558. 

^■^ Id. , at 517. 

Pacifica, supra note 7* at 97. 

-"■^ FCC V. Pacifica, supra note 4, at 2362. 

5^ 397 U.S. 728. 

55 397 U.S. 737. 

5^ 403 U.S. 15. 

^"^ 403 U.S. 21. 

^® 343 U.S. 451. 
^9 336 U.S. 77. 
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concurrin|h^^°^ Foundation, :.:upra note 19, at 1^+78 (Bazelon,j., 

Emerson, supra note 50, at 539. 
^03 U.S. 22. 
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